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1 Stephen Kerr Eugster 
WSBA#2003 

2 Eugster Law Office PSC 

3 2418 W Pacific Avenue 
Spokane, WA 99201 

4 (509) 624-5566 
eugsterlaw .com 

Hon Ricardo S. Martinez 

5 

6 

7 

8 

9 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

ROBERT E. CARUSO and SANDRA L. 
FERGUSON, 

Plaintiffs, 

vs 

WASHINGTON STATE BAR 
ASSOCIATION 1933, a legislatively 
created Washington association, State 
Bar Act (WSBA 1933); WASHINGTON 
STATE BAR ASSOCIATION after 
September 30, 2016 (WSBA 2017): 
PAULA LITTLEWOOD, Executive 
Director, WSBA 1933 and WSBA 2017, 
in her official capacity; ROBIN LYNN 
HA YNES is the President of the WSBA 
1933 and WSBA 2017, in her official 
capacity; DOUGLAS J. ENDE, Director 
of the WSBA 1933 and WSBA 2017 
Office of Disciplinary Counsel, in his 
official capacity; WSBA 1933/WSBA 2017 
BOARD OF GOVERNORS, namely: 
BRADFORD E. FURLONG, 
President-elect, et al., 

Defendants. 

RESPONSE TO DEFENDANTS' 
27 MOTION TO DISMISS - 1 

No. 2: l 7-cv-00003-RSM 

No. 2: 17-cv-00003-RSM 

RESPONSE TO DEFENDANTS' 
MOTION TO DISMISS 

Eugster Law Office PSC 
2418 West Pacific Avenue 

Spokane, Washington 99201-6422 
(509) 624-5566 eugster@eugsterlaw.com 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

I. PRELIMINARY STATEMENT 

WSBA Defendants' primary argument concerns Plaintiffs' counsel, Stephen 

Kerr Eugster. Their argument begins in the first paragraph of the Introduction to 

their Motion to Dismiss. 

Introduction, First Paragraph: 

In this lawsuit, a disgruntled lawyer who has been disciplined on 
multiple occasions for professional misconduct continues his meritless 
crusade against Washington's bar system. Within the past two years 
alone, Plaintiffs' counsel Stephen K. Eugster ("Eugster") [' has filed four prior 
prose lawsuits against Defendant the Washington State Bar Association 
("WSBA") and its officials; each such lawsuit was meritless and dismissed at 
the pleadings stage. This lawsuit is no different, even though this time 
Eugster has enlisted two other disciplined lawyers as named plaintiffs, in 
the effort to obtain yet another round of judicial review of his frivolous 
arguments. [Footnotes omitted]. 

Motion to Dismiss 1. 

Their argument is given significant attention the Motion to Dismiss. The 

discussion of the argument and facts alleged regarding the argument proceeds from 

page 1 to page 9 of the 24 page Motion to Dismiss, Dkt # 16. After a rather 

desultory discussion of other arguments, WSBA Defendants restate the argument in 

19 the Conclusion to the Motion to Dismiss. They say: 

20 

21 

22 

23 

This case is one in a long line of frivolous attempts by Plaintiffs' 
counsel to upend Washington's bar system, including the Washington 
Supreme Court's disciplinary system. Enlisting other lawyers to serve 
as named plaintiffs does not change the outcome. As with counsel's 

1 BA, 1966, University of Denver; JD, 1969, University of Washington School of Law; 
24 Washington Law Review1967-69, Member and Managing Editor 1968-69; Order of the Coif; Safeco 

Scholar 1967-68, 1968-69; Member Washington State Bar Association since 1970. Delcaration of 
25 Stephen Kerr Eugster, April 6, 2017. 

26 
RESPONSE TO DEFENDANTS' 

27 MOTION TO DISMISS - 2 
No. 2:17-cv-00003-RSM 

Eugster Law Office PSC 
2418 West Pacific Avenue 

Spokane, Washington 99201-6422 
(509) 624-5566 eugstel@eugsterlaw.com 
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1 

2 

prior suits, the claims presented are meritless and should be dismissed 
with prejudice. 

3 Motion to Dismiss 24. 

4 The argument is extraordinarily improper. Doubly so because of who is 

5 making it, the WSBA Defendants and their three lawyers at Pacifica Law Group, 

6 
Seattle. The individual WSBA Defendants are state of Washington lawyers, 

7 

8 

9 

members of the bar of the Washington Supreme Court. 

The argument is unethical and contrary to justice, equity, and law. 

10 Moreover, it based on false facts. With the argument, WSBA Defendants and their 

11 lawyers are engaging in conduct, which is antithetical to purposes of the 

12 organization and the ethical responsibilities of Washington lawyers. 

13 Further concerns about the argument and each one of WSBA Defendants' other 

14 

15 

16 

17 

assertions, will be discussed below starting at page 5. 

II. STATEMENT OF UNDISPUTED FACTS 

Plaintiffs have included a Statement of Undisputed Fact in their Motion for 

l8 Summary Judgment and Memorandum in Support, Dkt # 8, 6-11, in their Motion 

19 for Preliminary Injunction, Dkt # 15, 4-7, and Declaration of Stephen Kerr Eugster, 

20 Dkt # 9 all pages, including its Appendix. WSBA Defendants have not controverted 

21 
the facts stated. 

22 
The WSBA was created in 1933 by the Bar Act. Wash. Sess. 1933, c 94. It is 

23 
an integrated bar association having the main characteristics of integrated bar 

24 

25 associations in other states: It is limited to lawyers who are admitted to the bar of 

26 
RESPONSE TO DEFENDANTS' 

27 MOTION TO DISMISS - 3 
No. 2: 17-cv-00003-RSM 

Eugster Law Office PSC 
2418 West Pacific Avenue 

Spokane, Washington 99201-6422 
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1 the Supreme Court. The lawyers are compelled to be members of and pay dues to 

2 
the WSBA in order practice law in Washington. The lawyers are regulated and 

3 

4 

5 

disciplined by the Association. 

On September 30, 2016, the Bylaws of the WSBA 1933 were amended. The 

6 amended bylaws took effect on January 1, 2017 ("New WSBA 2017" or "WSBA 

7 2017"). 

8 The New WSBA 2017 is not an integrated bar association. It is a purported 

9 integrated association of licensed legal professionals. Bylaws Article III (A) (1) "a. 

10 
Lawyers admitted to the Bar and licensed to practice law pursuant to APR 3 and 

11 

12 

13 

14 

APR 5; b. Limited License Legal Technicians; and c. Limited Practice Officers." Id. 

III. ISSUES PRESENTED 

1. Whether the New WSBA 2017 violates Plaintiffs' rights under the First 

15 and Fourteenth Amendments to freedom of non-association and speech and 

16 expression. 

17 2. Whether the New WSBA 2017 is, or can be, the disciplinary authority of 

18 
the Rules for Enforcement of Lawyer Conduct. 

19 

20 
3. Whether the discipline system sought to be used by the New WSBA 2017 

21 
violates Plaintiffs' rights of procedural due process of law under the Fifth and 

22 Fourteenth Amendments. 

23 

24 A. 

25 

26 

IV. STANDARDS OF REVIEW 

Motion to Dismiss. 

RESPONSE TO DEFENDANTS' 
27 MOTION TO DISMISS - 4 

No. 2: l 7-cv-00003-RSM 
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1 

2 

3 

4 

"The general rule for 12(b)(6) motions is that allegations of material fact 

made in the complaint should be taken as true and construed in the light most 

favorable to the plaintiff. Burgert v. Lokelani Bernice Pauahi Bishop Trust, 200 F.3d 

661, 663 (9th Cir.2000). A complaint should not be dismissed unless it appears 
5 

6 beyond doubt that the plaintiff cannot prove any set of facts that would entitle him 

7 or her to relief. Williamson v. Gen. Dynamics Corp., 208 F.3d 1144, 1149 (9th 

8 Cir.2000)." Nursing Home Pension v. Oracle Corp., 380 F.3d 1226, 1229 (9th Cir., 

g 2004). 

10 

11 

12 

B. Motion for Summary Judgment. 

"In a federal court, summary judgment is required under Fed. R. Civ. P. 

13 
56(c) when the evidence, viewed in the light most favorable to the nonmoving party, 

14 shows that there is no genuine issue as to any material fact. See Tarin v. County of 

15 Los Angeles, 123 F.3d 1259, 1263 (9th Cir. 1997). The moving party bears the initial 

16 burden of establishing the absence of a genuine issue of material fact. See Celotex 

17 
Corp. v. Catrett, 477 U.S. 317, 323-24 (1986). That burden may be met by' 'showing' 

18 

19 
-that is, pointing out to the district court -that there is an absence of evidence to 

20 
support the nonmoving party's case.' Id. at 325. Once the moving party has met its 

21 initial burden, Rule 56(e) requires the nonmoving party to go beyond the pleadings 

22 and identify facts which show a genuine issue for trial. See id. at 323-24; Anderson 

23 v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)." Fairbank v. Wunderman Cato, 212 

24 
F.3d 528, 552 (9th Cir., 2000). 

25 

26 
RESPONSE TO DEFENDANTS' 

27 MOTION TO DISMISS - 5 
No. 2: l 7-cv-00003-RSM 

Eugster Law Office PSC 
2418 West Pacific Avenue 

Spokane, Washington 99201-6422 
(509) 624-5566 eugster@eugsterlaw.com 

137



Case 2:17-cv-00003-RSM   Document 18   Filed 04/06/17   Page 6 of 19

1 

2 

3 

4 

5 

A. 

V. ARGUMENT IN RESPONSE AND REPLY 

WSBA Defendants Attack on Plaintiffs' Counsel 

1. Response to Defendants' Statements about Plaintiffs' Lawyer 

WSBA Defendants make a number of derogatory and false statements about 

6 Plaintiffs' lawyer. They say he is "a disgruntled lawyer who has been disciplined on 

7 multiple occasions for professional misconduct." This is false, in fact the opposite is 

8 true. Declaration of Stephen Kerr Eugster dated April 6, 2017. (Eugster 

9 Declaration.) 

10 

11 

12 

13 

Eugster is not engaging in a "meritless crusade against Washington's bar 

system." 

WSBA Defendants say, "[t]his lawsuit is no different, even though this time 

14 Eugster has enlisted two other disciplined lawyers as named plaintiffs, in the effort 

15 to obtain yet another round of judicial review of his frivolous arguments." But, the 

16 facts, the truth, establish this case is not the same as Eugster's pro se actions. This 

17 case is not about the constitutionality of the WSBA 1933. It is about the 

constitutionality of the New WSBA 2017. 
18 

19 

20 
It is not about the WSBA Washington Lawyer Discipline System of the 

21 
WSBA 1933; it is about some sort of discipline system for the New WSBA 2017 

22 which has yet to be created. The New WSBA 2017, is not the WSBA referred to in 

23 the Washington Rules for Enforcement of Lawyer Conduct. That WSBA is the 

24 WSBA of the Bar Act (WSBA 1933). It is about the constitutionality of the New 

25 

26 
RESPONSE TO DEFENDANTS' 

27 MOTION TO DISMISS - 6 
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1 WSBA 2017 being in possession of the power discipline of lawyers. 

2 

3 

4 

WSBA Defendants say, "Eugster has enlisted two other disciplined lawyers 

as named plaintiffs, in the effort to obtain yet another round of judicial review of his 

frivolous arguments." Counsel has not "enlisted" the Plaintiffs. These statements 
5 

6 are false. Eugster Declaration. 

7 

8 

2. Rules of Professional Conduct. 

The WSBA Defendants' argument and false factual assertions violate the 

9 Washington Rules of Professional Conduct, RPC. Defendants and their counsel 

10 
violate several RPC rules: 

11 

12 

13 

a. RPC 3.1 Meritorious Claims and Contentions 

("A lawyer shall not ... defend a proceeding, or assert or controvert an issue 

14 therein, unless there is a basis in law and fact for doing so that is not frivolous, 

15 which includes a good faith argument for an extension, modification or reversal of 

16 existing law."); There is no "basis in law or fact" for what WSBA Defendants and 

17 their lawyers are doing in making the argument regarding Plaintiffs' lawyer. And, 

the argument is frivolous and it is irrelevant. 

b. RPC 3.3 Candor Toward the Tribunal 

18 

19 

20 

21 
( "(a) A lawyer shall not knowingly: (1) make a false statement of fact or 

22 law to a tribunal or fail to correct a false statement of material fact or law 

23 previously made to the tribunal by the lawyer.")(" (3) fail to disclose to the tribunal 

24 legal authority in the controlling jurisdiction known to the lawyer to be directly 

25 

26 
RESPONSE TO DEFENDANTS' 

27 MOTION TO DISMISS - 7 
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1 adverse to the position of the client and not disclosed by the opposing party;") The 

2 
WSBA Defendants and their lawyers are making "false statement[s] of material 

3 

4 
fact" in support of their argument against Plaintiffs' lawyer. Presumably, they are 

aware of the Rules of Professional Conduct which they are violating. 
5 

6 

7 

c. RPC 3.5 Impartiality and Decorum of the Tribunal 

("A lawyer shall not: (a) seek to influence a judge, juror, prospective juror or 

8 other official by means prohibited by law.") The argument against Plaintiffs' 

9 lawyer is a bold attempt to influence the judge in this case. The argument is an ad 

10 
hominem argument which is not a proper part of reason or logic. Such arguments 

11 

12 
are intent on having the judge join with the WSBA Defendants and their lawyer in 

their personal opinions of the Plaintiffs's lawyer. Furthermore, such arguments are 
13 

14 an invitation to the court to have the judge taint the argument and character of the 

15 Plaintiffs by reason of the lawyer they have hired to defend them. 

d. RPC 3.4 Fairness to Opposing Party 16 

17 

18 

19 

("A lawyer shall not: (e) in trial, allude to any matter that the lawyer does 

not reasonably believe is relevant or that will not be supported by admissible 

evidence, assert personal know ledge of facts in issue except when testifying as a 
20 

21 
witness, or state personal opinion as to the justness of a cause, the credibility of a 

22 witness, the culpability of a civil litigant or the guilt or innocence of an accused.") 

23 WSBA Defendants and their lawyers violate RPC 3.4 because the facts as to 

24 Plaintiffs' lawyer they assert are not relevant and are not supported by admissible 

25 

26 
RESPONSE TO DEFENDANTS' 

27 MOTION TO DISMISS - 8 
No. 2:17-cv-00003-RSM 
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1 evidence. Furthermore, they violate RPC 3.4 because they are stating, "personal 

2 
opinion as to the justness of a cause, the credibility of a witness, the culpability of a 

3 

4 
civil litigant." In fact, it is this - their opinion of justness of Plaintiffs' cause and 

their lawyer -with which they seek to impress the court. 
5 

6 

7 

2. The Eugster Cases. 

WSBA Defendants attempt to conflate Eugster's personal efforts with this 

8 case. They do this so as to claim "[a]s with counsel's prior suits, the claims 

9 presented are meritless and should be dismissed with prejudice." Dkt # 16, Motion 

lO at 25. 

11 
WSBA Defendants and their lawyers tell the court it "may take judicial 

12 
notice of the public filings in these prior relevant cases. See MGIC Indem. Corp. v. 

13 

14 Weisman, 803 F.2d 500, 504 (9th Cir. 1986) ('On a motion to dismiss, we may take 

15 judicial notice of matters of public record outside the pleadings.')." 

16 

17 

18 

19 

Next and "quite out of the blue" they say, "[t]he Court also may consider the 

decisions made in each case as persuasive authority." They are trying to say the 

court can look to the Eugster Cases as "persuasive authority" that Plaintiffs' action 

must be dismissed. But, as will be shown, the cases are irrelevant and completely 
20 

21 

22 

23 

24 

apposite. 

a. In re Disciplinary Proceeding Against Eugster, 166 Wn.2d 293 (2009) 
("Eugster I") 

Defendants want the court to know of Eugster's previous discipline. Their 

25 purpose is to gain favor with the court as to their ideas of Eugster's character. They 

26 
RESPONSE TO DEFENDANTS' 

27 MOTION TO DISMISS - 9 
No. 2: l 7-cv-00003-RSM 
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1 imply; Eugster is a bad man and Plaintiffs's are too because they have retained him 

2 to represent them. 

3 

4 
In 2004-5, the WSBA 1933 began a disciplinary action against Eugster. At 

this time, Eugster had been practicing law in Washington since the fall of 1970. In 
5 

6 his 33 years of active practice of law, Eugster had never had a discipline action 

7 brought against him. Eugster had never been involved WSBA Washington Lawyer 

8 Discipline System. Not only had he not experienced it, he had the impression the 

9 System was fair and that the representatives of the system would be fair. Eugster 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

learned otherwise from his six-year first-hand experience of the System 

way: 

b. Eugster v. Washington State Bar Association, No. CV 09-357-
SMM (Dist. Court, ED Wash. 2010) (Eugster II). 

At page 23 of their Motion to Dismiss, WSBA Defendants use this case in this 

In sum, Plaintiffs' objections to the discipline system are too vague and abstract to be 
adjudicated. This Court should dismiss Plaintiffs' Fifth Claim for Relief because it is 
not ripe, as in previous related cases. See Eugster II, 2010 WL 2926237, at *8 
(rejecting prior challenge as too abstract), aff'd, 474 Fed. App'x at 625. 

But the (9th Circuit did not say that case should be dismissed because the 

claims about the system were too abstract. The case was dismissed because the 

injury claimed was not imminent. 
21 

22 This case is discussed in greater detail in the Eugster Declaration of April 6, 

23 2017. See Case II, Eugster v. Washington State Bar Association, No. CV 09-357-

24 SMM (Dist. Court, ED Wash. 2010), affirmed (9th Cir. 2012). 

25 

26 
RESPONSE TO DEFENDANTS' 

27 MOTION TO DISMISS - 10 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

C. Eugster v. Waslt. State Bar Ass'n, No. C15-0375JLR, 2015 WL 5175722 (W.D. 
Wash. Sept. 3, 2015) ("Eugster Ill"), affirmed, 9th Circuit Court of Appeals, 
Petition for Writ of Certiorari in process. 

WSBA Defendants say this about Eugster III. 

In September 2014, another grievance was filed against Eugster. See Eugster v. 
Littlewood, No. 2:15-CV-0352-TOR, 2016 WL 3632711, at *2 (E.D. Wash. June 29, 
2016) ("Eugster V") (discussing disciplinary history). The WSBA notified Eugster 
that it was conducting an investigation of the grievance. See id. Eugster eventually 
was informed that the investigation had been assigned to Managing Disciplinary 
Counsel. See id. On March 12, 2015, Eugster filed another lawsuit against the WSBA 
and its officials, before this Court. See Eugster III. 

Dkt # 16, Motion 4. 

Within days of filing and serving the action, Case III, WSBA disciplinary 

12 counsel reactivated an investigation of a false grievance against Eugster that had 

13 been filed on September 23, 2014. Eugster began doing legal and other work for 

14 Verdelle G. O'Neill on September 11, 2014. Within a few days, Cheryl Rampley, a 

15 niece of Mrs. O'Neill's deceased husband, began making claims about Eugster, 

16 

17 

18 

which were false. 

Eugster provided extensive information and documents to Kevin Banks, 

19 
WSBA disciplinary counsel assigned to the grievance. On December 25, 2014, 

20 Eugster provided more information. To Eugster, it looked as though the grievance 

21 would be dismissed. However, apparently prompted by the action Eugster filed 

22 against the WSBA on March 12, 2015, Francesca D'Angelo, a WSBA disciplinary 

23 
counsel, informed Eugster that the grievance would be investigated, and that she 

24 

25 

26 

was taking over from Mr. Banks. 

RESPONSE TO DEFENDANTS' 
27 MOTION TO DISMISS - 11 

No. 2: l 7-cv-00003-RSM 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The bar investigator talked with Eugster and others commencing the first 

part of April 2015. Eugster was asked for more information, and he promptly 

complied. Id. On August 18, 2015, Eugster's client Verdelle G. O'Neill died. Id. at 

49. In November 2015, Ms. D'Angelo indicated that she was going to seek to have 

the grievance filed against Eugster be ordered to hearing by the Review Committee 

of the WSBA Disciplinary Board. Id. Eugster, believed that under 9th Circuit case 

authority and his experience that he might not have standing at that time to 

commence an action against the Bar Association contesting the constitutionality of 

the WSBA discipline system in Federal Court. 

d. Eugster v. WSBA, No. 15-2-04614-9, Superior Court of the State 
of Washington for Spokane County. Case IV 

Eugster brought an action in the Superior Court for the state of Washington in 

Spokane County. Eugster v. WSBA, No. 15-2-04614-9, Superior Court of the State of 

Washington for Spokane County. Case IV. Eugster contended that the Superior Court had 

original jurisdiction over the civil rights action by virtue of prior Washington case law and 

by Washington State Constitution Art. IV,§ 6 which provides that the superior court has 

original jurisdiction in equity and law. Wash. Const. Art IV, § 6: 

Superior courts and district courts have concurrent jurisdiction in cases in 
equity. The superior court shall have original jurisdiction in all cases at law . 
. . . The superior court shall also have original jurisdiction in all cases and of 
all proceedings in which jurisdiction shall not have been by law vested 
exclusively in some other court. 

The superior court refused to exercise its jurisdiction under the constitution and 

dismissed the case with prejudice. The court "reasoned" the Washington Supreme Court 

and the Washington Discipline System "had exclusive authority" over Eugster's Civil 

RESPONSE TO DEFENDANTS' 
27 MOTION TO DISMISS - 12 
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1 Rights Action. Conclusions and Order Granting Defendants' Motion to Dismiss. 

2 

3 

4 

5 

6 

7 

8 

e. Eugster v. Littlewood, No. 2:15-CV-0352-TOR, 2016 WL 3632711, 
at *2 (E.D. Wash. June 29, 2016) ("Eugster V''), on appeal, 9th 

Circuit. 

The trial court wrongfully dismissed the case on the basis of res judicata using the 

Order of Dismissal in Case IV. This was error because the Order was not an order on the 

merits of the case, it was an order saying the Superior Court did not have jurisdiction. 

Declaration of Eugster, April 6, 2017. 

9 B. 

10 

Forced Membership In and Dues to the New WSBA 2017 

WSBA Defendants say there is no new WSBA 2017: that the WSBA is the same 

11 today as it was before January 1, 2017. Next they say Lathrop v. Donohue, 367 U.S. 820 

12 (1961), approves of the New WSBA 2017. 

13 WSBA Defendants ignore the facts about the character or nature of the New WSBA 

14 of 2017. The WSBA was created in 1933 by the Bar Act. The WSBA, as an integrated 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

association created by the Bar Act, operated until January 1, 2017. 

Defendants assert the New WSBA 2017 is permitted under Lathrop v. Donohue. 

The Lathrop Case and the cases Defendants have cited have no application to 

constitutionality of the New WSBA 2017. 

Another point, the new WSBA came into being, not by any action on the part of the 

Supreme Court, but by action of the WSBA 1933 Board of Governors. The authority of the 

state has not be passed on to the WSBA by the state legislature or the Supreme Court. 

C. The New WSBA 2017 Is Not the Disciplinary Authority under the Rules for 
Enforcement of Lawyer Conduct 

The New WSBA 2017 has no authority under the Rules for Enforcement of Lawyer 

RESPONSE TO DEFENDANTS' 
27 MOTION TO DISMISS - 13 
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Conduct. The ELC authority is that of the WSBA 1933. ELC 2.2 (a)(l), last amended on 

September 1, 2015, provides that the ELC is under the control of the "Association." Under 

the ELC, Association "means the Washington State Bar Association." ELC 1.3 (a). At the 

time of the last amendment to the ELC and these rules, the "WSBA'' was the WSBA of the 

Bar Act, WSBA 1933. This is so because the rules have not been changed. They have no 

application to the new WSBA 2017. 

There is another reason why the new WSBA 2017 is not the disciplinary authority 

for lawyers. Integrated bar associations like that of WSBA 1933 and the integrated 

association in Lathrop have specific characteristics. 

The state's delegation of the power to discipline lawyers was delegated as a critical 

aspect of the integrated bar. Bar Act c. 94, 

D. WSBA 1933 Washington Attorney Discipline System Violates Procedural 
Due Process of Law 

Of this claim, WSBA Defendants and counsel say "Plaintiffs' third claim is that the 

Washington Supreme Court's lawyer discipline system fails to provide adequate procedures 

to satisfy due process requirements." Dkt # 16, Motion at 15. Plaintiffs do not say this. 

They do say that system violates procedural due process of law because the system does 

not provide for or allow a fair hearing. 

Plaintiffs also say there are numerous discrete aspects of the system which violation 

procedural due process. 

But all the procedures in the world will provide no protection if the entire system is 

biased. Further, the conduct of WSBA Defendants and their attorneys in these 

24 proceedings in making and their primary argument and then relying on it in their 

25 

26 

27 
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1 conclusion is evidence of the lack of awareness and respect for truth and justice. 

2 E. 

3 

Younger Doctrine Has No Application 

WSBA Defendants say the Court should dismiss the this case on the basis of the 
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Younger abstention doctrine. Defendants make two arguments. First, that there was an 

ongoing WSBA proceeding against Eugster when this case was filed on December 22, 2015. 

Second, they argue that Eugster's "objections may be litigated in his disciplinary 

proceeding." Appellee's Brief at 19. There is no basis for either of these arguments. 

The Younger abstention doctrine is described as follows: "Younger abstention is 

appropriate only when the state proceedings: (1) are ongoing, (2) are quasi-criminal 

enforcement actions or involve a state's interest in enforcing the orders and judgments of 

its courts, (3) implicate an important state interest, and (4) allow litigants to raise federal 

challenges." Readylink Healthcare, Inc. v. State Comp. Ins. Fund, 754 F.3d 754, 759 (9th 

Cir., 2014) (citations omitted). 

Defendants' "ongoing" proceedings argument fails completely because there were no 

ongoing proceedings filed against Eugster when this case was filed. Additionally, there 

were no "ongoing'' proceedings filed when Eugster's Amended and Restated Complaint was 

filed on March 3, 2016. 

Each element must be satisfied and the date for determining whether Younger 

applies "is the date the federal action is filed." Gilbertson v. Albright, 381 F.3d 965, 969 n. 

4 (9th Cir. 2004) 

The ongoing state proceedings requirement is not met. This rule is tested at the 

time the action is brought. A proceeding is not ongoing, if was not going on at the time of 

the filing. Further, there is no authority which indicates that a court can claim its 
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13 

jurisdiction is lost because the state started a proceeding after the filing. In this regard, no 

proceeding had been commenced against Eugster at the time of the filing. Indeed, the 

proceeding began when a Formal Complaint was served on Eugster. The Formal 

Complaint was not filed until June 16, 2016. 

Defendants contend that because an investigation was taking place at the time the 

complaint herein was filed, the "ongoing" proceeding requirement was met. However, an 

investigation is not a proceeding. This was addressed in Mulholland v. Marion Cnty. 

Election Bd., 746 F.3d 811 (7th Cir., 2014). There, the court said: 

The possibility that a state proceeding may lead to a future prosecution of 
the federal plaintiff is not enough to trigger Younger abstention; a federal 
court need not decline to hear a constitutional case within its jurisdiction 
merely because a state investigation has begun. See Steffel v. Thompson, 415 
U.S. 452, 454, 472, 94 S. Ct. 1209, 39 L. Ed.2d 505 (1974) (Younger does not 
prevent federal declaratory relief "when a state prosecution has been 
threatened, but is not pending"). 

14 Id. at 817. 
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26 
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Second, contrary to what WSBA Defendants and there lawyers say, that the 

constitutional claims" litigated in his disciplinary proceeding" Eugster is not allowed to 

raise his federal challenges in the Discipline Proceeding against him. As the records in the 

WSBA discipline action show, Eugster was not able to raise his Civil Rights claims in the 

discipline proceeding. Declaration of Eugster at 10. Plaintiffs will have the same problem. 

F. Plaintiffs' Discipline-related Claims Also Should Have Been Raised in 
Their Prior Disciplinary Proceedings and Are Thus Barred under the Res 
Judicata Doctrine 

Are the Defendants saying the system is obviously questionable and plaintiffs 

should therefore have brought that up in a disciplinary proceeding? Unless they mean 

this, their assertion is meaningless. 

RESPONSE TO DEFENDANTS' 
MOTION TO DISMISS - 16 
No. 2: l 7-cv-00003-RSM 

Eugster Law Office PSC 
2418 West Pacific Avenue 

Spokane, Washington 99201·6422 
(509) 624-5566 eugster@eugsterlaw.com 

148



Case 2:17-cv-00003-RSM   Document 18   Filed 04/06/17   Page 17 of 19

1 The plaintiffs would not have known there was anything wrong with the system 

2 without first learning from experience. Declaration of Eugster at 5. 

3 

4 

5 

6 

7 

G. Plaintiffs' Due Process Objections Are Ripe 

"In sum, Plaintiffs' objections to the discipline system are too vague and abstract to 

be adjudicated." This is absurd. 

"This Court should dismiss Plaintiffs' Fifth Claim for Relief because it is not 

ripe, as in previous related cases. See Eugster II, 2010 WL 2926237, at * 8 (rejecting 
8 

9 prior challenge as too abstract), aff'd, 474 Fed. App'x at 625." This is not true. 

10 H. 

11 

The New WSBA 2017 Is Not Immune from Suit 

"Although sovereign immunity bars money damages and other retrospective 

12 relief against a state or instrumentality of a state, it does not bar claims seeking 

13 

14 

15 

16 

17 

prospective injunctive relief against state officials to remedy a state's ongoing 

violation of federal law." Ariz. Students' Ass'n u. Ariz. Bd. of Regents, 824 F.3d 858, 

865 (9th Cir., 2016) (citations omitted). 

"The Young doctrine allows individuals to pursue claims against a state for 

18 prospective equitable relief, including any measures ancillary to that relief." Id. 

19 

20 

21 

Citing Green u. Mansour, 474 U.S. 64, 68 (1985) ("Young also held that the 

Eleventh Amendment does not prevent federal courts from granting prospective 

injunctive relief to prevent a continuing violation of federal law" (citations omitted). 
22 

23 
Finally, even if, the new WSBA 2017 is said to be protected by the Eleventh 

24 Amendment, the remaining Defendants are not so immune. They are state actors 

25 
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1 under the provisions of the Civil Rights Act, 42 U.S.C. § 1983. 
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II. CONCLUSION 

The court should deny Defendants' Motion to Dismiss and grant Plaintiffs' 

Motion for Summary Judgment. 

Injunction sought by Plaintiffs. 

April 6, 2017 
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